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UNITED STATES OF AMERICA
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and Case 13-CA-41555
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of Chicago, lllinois, for the Respondent.
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of Chicago, lllinois, for the Union.

DECISION
Statement of the Case

WILLIAM G. KOCOL, Administrative Law Judge. This case was tried in
Chicago, lllinois, on June 10, 2004. The charge and first amended charge were filed on
December 9, 20031 March 3, 2004, respectively by International Brotherhood of Teamsters,
Local 179, ALF-CIO:; International Brotherhood of Teamsters, Local 330, ALF-CIO; and
International Brotherhood of Teamsters, Local 673, ALF-CIO (the Union). The complaint,
issued on March 5, 2004, alleges that Chipper Express, Inc. (Respondent) violated Section
8(a)(5) and (1) of the Act by refusing to sign a collective bargaining agreement that it had
negotiated with the Union. Respondent filed a timely answer that admitted the allegations in the
complaint concerning the filing and service of the charge and amended charge, jurisdiction,
labor organization status, the supervisory and agency status of Patricia Schimak, its president,
Donald Schimak, its vice president, and that it authorized William Carpenter to negotiate a
collective bargaining on its behalf. Respondent also admitted that the Regional Director for
Region 13 issued a Decision and Direction of Election in Case 13-RC-20939 that concluded that
Respondent and Transport Production Systems, Inc. (TPS) were joint employers of certain
employers, that the group of Respondent’s employees described in the complaint was an
appropriate unit, that the Union was certified as the collective-bargaining representative of those
employees, and that since the certification the Union has been the Section 9(a) representative
of those employees. Respondent denied that it had reached full agreement with the Union on a
collective bargaining agreement, that the Union requested it to sign the agreed upon contract,
and that it failed and refused to sign that agreement.

1 All dates are in 2003 unless otherwise indicated.
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On the entire record, including my observation of the demeanor of
the witnesses, and after considering the briefs filed by the General Counsel
and Respondent, | make the following

Findings of Fact
I. Jurisdiction

Respondent, a corporation, is engaged in the trucking business with several facilities
located in the State of lllinois, where it annually performs services valued in excess of $50,000
in States other than the State of lllinois. Respondent admits and | find that it is an employer
engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act and that the
Union is a labor organization within the meaning of Section 2(5) of the Act.

II. Alleged Unfair Labor Practices

As indicated, Respondent is engaged in the trucking business. It leases truckdrivers to
other businesses including TPS. As also mentioned above, the Regional Director concluded
that Respondent and TPS were joint employers. TPS is a logistic, leasing, and counseling
company; it leases drivers from Respondent. Respondent did not appeal the Regional
Director’s ruling and does not challenge that fact in this proceeding that it and TPS are joint
employers for the unit employees. 1, therefore, also conclude that Respondent and TPS are
joint employers.

After the certification, the Union sent a letter on May 6 to Respondent and TPS
requesting bargaining for a contract. William Carpenter, Respondent’s admitted agent for
collective bargaining purposes and who also represented TPS, responded to the letter and
arrangements were made to begin bargaining. The first of six bargaining sessions began on
June 27. Mark Wiechmann, among others, represented the Union. When Wiechmann asked
who represented Respondent at that negotiation session Carpenter explained he represented
Respondent in labor relations matters but that Respondent did not want to directly sign a
collective bargaining agreement but that it could possibly sign a memorandum of agreement
tying Respondent to that agreement as another business had done with another labor
organization. Wiechmann answered that the Union would review the matter with its attorney
and if the language was acceptable and the attorney agreed then Carpenter’s approach would
be acceptable. The parties then began bargaining and progress was made. At the next
meeting on July 25 Carpenter presented the Union with the proposed memorandum of
agreement. The Union rejected it because it did not tie Respondent to the contract as if
Respondent had directly signed the contract itself. The parties agreed to attempt to modify the
language to achieve that purpose and they resumed bargaining on other matters and more
progress was made. On August 8, the parties exchanged written drafts of the memorandum of
agreement. Carpenter complained that the Union’s proposal was too lengthy and had
unnecessary language. The Union agreed to redraft the proposal to make it as short as
possible and yet achieve its purpose. The parties continued reaching agreements on the terms
of the new contract. At the August 15 meeting, the Union produced its revised and shortened
memorandum of agreement and Carpenter agreed to that language. That memorandum pointed
out that the Union and TPS had reached agreement on a collective bargaining agreement and it
described the appropriate unit. It further provided:

Whereas, Chipper Express, Inc. has authorized Transport Production System, Inc. to
implement and administer the CBA; and Whereas, Chipper Express, Inc., Transport
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Production System, Inc., and Union desire to memorialize their understanding and
agreement as to Chipper Express, Inc.’s and Transport Production System,

Inc.’s obligations under the CBA; and Now, therefore, the parties hereby agree as
follows:

1. Transport Production System, Inc. shall execute the CBA immediately

upon execution of this Agreement.

2. Chipper Express, Inc. and Transport Production System, Inc. acknowledge
that they are a “joint employer” and shall be jointly and severally liable for

any breach of the CBA.

3. In the event that Chipper Express, Inc. and Transport Production System, Inc.
terminate their relationship, they shall be responsible

to continue the terms and conditions contained therein or to require

that any successor assume the Chipper Express, Inc. and Transport

Production System, Inc. obligations under the CBA and this Agreement.

Wiechmann asked Carpenter to have Respondent provide something in writing indicating that
upon ratification of the contract Respondent would sign the memorandum. Carpenter indicated
that he would talk to Respondent and take care of that matter. Other contractual matters were
discussed at this meeting. At the next meeting on September 4 Carpenter revealed that he had
not been able to get Respondent to sign anything and Wiechmann reiterated that the Union
needed something in writing from Respondent. The parties continued bargaining; by this time
they had agreed to about 90 percent of the terms of the collective bargaining agreement. At
September 22 meeting the parties resolved the final outstanding matters and reached full
agreement on the terms of the collective-bargaining agreement. The lead paragraph in the
agreement provides:

This Agreement is made and entered into by and between
Transport Production Systems, Inc. ... and Locals 179, 330,

and 673 of the International Brotherhood of Teamsters ....

The “Memorandum of Agreement and Understanding” between
“Chipper Express, Inc.” and “Transport Production Systems, Inc.,”
and the “Union”, does become an integral part of this Agreement.

Otherwise the agreement referred to TPS as the employer. But at this meeting Carpenter also
announced that Respondent would not sign anything. Carpenter presented the Union with the
document he had asked Respondent to sign. It read:

This will serve as assurance that Chipper Express, Inc. will sign
a Letter of Understanding regarding the union contract with Locals
179, 330, and 673, once it has been approved and ratified.

Carpenter explained that Respondent’s vice president, Donald Schimak, was unwilling to sign
anything after he had legal problems with another business that owned. The Union decided to
proceed with the ratification of the contract with TPS and filed unfair labor practice charges
against Respondent. Thereafter the contract was ratified by the employees and then signed by
Carpenter for TPS. The contract has been applied to the unit employees. During bargaining for
the contract Carpenter frequently consulted with Schimak before tentatively agreeing to
proposals made by the Union.

On October 18 Wiechmann called Schimak. Among other things, Wiechmann asked
Schimak who he should contact if the Union had problems with TPS’s contract compliance;
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Schimak replied that the Union should contact him directly. Wiechmann expressed his concern
that Respondent might divert work from the unit employees Schimak assured him that
Respondent would not do so. But Schimak also told Wiechmann that he would not sign
anything. On December 1, Wiechman sent Respondent a letter requesting that it sign the
memorandum of agreement but the Union received no response.2

As indicated above, Respondent admits that Carpenter was its agent for collective-
bargaining purposes. More specifically, in its answer Respondent stated: “Respondent admits
that William Carpenter was an agent of Respondent within the meaning of Section 2(13) of the
Act during all times relevant to this case.” Furthermore, in its answer Respondent admitted the
allegation that “since on or about June 27, 2003, Respondent has authorized William Carpenter
to negotiate a collective bargaining agreement on its behalf.” As such, Respondent is bound by
the decisions and agreements made by him. Michael J. Bollinger Co., 252 NLRB 406 (1980). It
is also clear that on August 15 Carpenter and the Union reached full agreement on the
memorandum of understanding that Respondent was to sign and that on September 22
Carpenter and the Union reached full and complete agreement on the terms of the underlying
collective bargaining agreement. Under these circumstances it is well settled that Respondent
was obligated to sign the memorandum of agreement. H. J. Heinz Co., v. NLRB, 311 U.S. 514
(1941).

In its brief, Respondent argues that the General Counsel failed to prove that Carpenter
had unlimited authority to represent Respondent in negotiations. Not surprisingly, Respondent’s
brief makes no mention of the admissions made in its answer and set forth above. Those
admissions are binding on Respondent and, thus, there was no need for the General Counsel to
prove Carpenter’'s agency status. Moreover, the evidence in this record as set forth above fully
supports Respondent’s admissions that Carpenter was its agent for purposes of bargaining a
contract with the Union.

In a slightly different variation of the same argument, Respondent contends that neither
the Union nor Respondent intended that memorandum of agreement serve as a contract.
Respondent argues that this lack of a “meeting of the mind” came about as a result of
Carpenter’s limited authority and that Schimak himself had not agreed to sign the memorandum
of agreement. But | have concluded that Carpenter had full authority to bargain on
Respondent’s behalf and that he reached full agreement on the terms of the memorandum.
Once this was done Respondent was bound to sign the memorandum as a matter of law.

Conclusion of Law

By failing to sign the Memorandum of Agreement and Understanding, Respondent has
engaged in unfair labor practices affecting commerce within the meaning of Section 8(a)(5) and
(1) and Section 2(6) and (7) of the Act.

Remedy

Having found that the Respondent has engaged in certain unfair labor
practices, | find that it must be ordered to cease and desist and to take
certain affirmative action designed to effectuate the policies of the Act. | shall also require it to
sign the Memorandum of Agreement and Understanding that it agreed to on August 15.

2 The foregoing facts are based on the documentary evidence and Wiechmann'’s credible
testimony. Respondent did not present witnesses at the hearing.
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On these findings of fact and conclusions of law and on the entire
record, | issue the following recommended3

ORDER

Respondent, Chipper Express, Inc., Orland Park, lllinois, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to sign the Memorandum of Agreement and Understanding it
reached in bargaining with the Union.

(b) In any like or related manner interfering with, restraining, or
coercing employees in the exercise of the rights guaranteed them by Section
7 of the Act.

2. Take the following affirmative action necessary to effectuate the
policies of the Act.

(&) Sign the Memorandum of Agreement and Understanding it reached in bargaining
with the Union.

(b) Within 14 days after service by the Region, post at its facilities in the State of lllinois
copies of the attached Notice marked "Appendix."4 Copies of the notice, on forms provided by
the Regional Director for Region 13, after being signed by the Respondent's authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the
notice to all current employees and former employees employed by the
Respondent at any time since September 22, 2003.

(c) Sign and return to the Regional Director sufficient copies of the notice for posting by
Chipper Express, Inc. if willing, at all places where Notices to employees are customarily
posted.

(d) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

Dated, Washington, D.C. July 16, 2004

William G. Kocol
Administrative Law Judge

3 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations,
the findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the
Rules, be adopted by the Board and all objections to them shall be deemed waived for all
purposes.

4 If this Order is enforced by a judgment of a United States court of appeals, the words in the
notice reading “Poisted by Order of the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Otder of the
National Labor Relations Board.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor
law and has ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT refuse to sign agreements that we have reached with the International
Brotherhood of Teamsters, Local 179, ALF-CIO; International Brotherhood of Teamsters, Local
330, ALF-CIO; and International Brotherhood of Teamsters, Local 673, ALF-CIO.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL sign the Memorandum of Agreement and Understanding we reached in bargaining
with the Union.

CHIPPER EXPRESS, INC.
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

200 West Adams Street, Suite 800, Chicago, IL 60606-5208
(312) 353-7570, Hours: 8:30 a.m. to 5 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, (312) 353-7170.


http://www.nlrb.gov/

